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THE government’s National Health Insurance (NHI) scheme and demarcation regulations are 

unequivocal violations of South Africans’ constitutional rights to freedom of association and access to 

healthcare. Rather than engaging in such repressive behaviour, the government should be funding 

private medical care for the poor. 

Freedom of association and disassociation is a right guaranteed by section 18 of the Constitution. This 

means that if you as a free person do not want to associate yourself with someone or something, you 

need not. This, read with the section 27(1)(a) right to have access to healthcare, unambiguously means 

that South Africans cannot be forced to associate with a government programme should they prefer 

a private alternative. 

When these rights are read together, South Africans are legally entitled to choose their medical service 

providers without molestation by the government. The government interfered with healthcare 

throughout the days of apartheid. The enactment of the Constitution has done little to stop it from 

doing so. In fact, Health Minister Aaron Motsoaledi recently declared that NHI “affects all citizens in 

the country; they have to belong to it, they don’t have a choice”. Such arrogant rhetoric implies that 

the Minister either does not understand the Constitution or simply does not care. Both possibilities 

fly in the face of our constitutional commitment to the rule of law. By forcing South Africans out of 

their private healthcare arrangements and into the NHI, the government is violating both our right to 

access to healthcare and our freedom of association. Furthermore, the government commits the 

gravest violation of the rule of law by showing South Africans and foreign investors that not even the 

Constitution is strong enough to constrain the grandiose and fanciful ideological escapades upon 

which the government embarks. This begets uncertainty and arbitrariness. 

Proponents of centralised healthcare will be quick to point to section 36, the provision which limits 

rights in the Bill of Rights, to justify government’s senseless intervention. However, this would be 

overly hasty. Section 36 provides for the limitation of rights, not the extinguishing of them. The 

Department of Health’s current trajectory with NHI and its accompanying demarcation regulations 

stand to extinguish freedom of association in healthcare entirely, and limit the scope of access to 

healthcare unjustifiably. By drawing a line between medical insurance and medical schemes, South 

Africans’ freedom of association and ease of access to health products is severely jeopardised. And 

this is being done merely to “prepare the ground for the full introduction” of the NHI, according to 

economist Jasson Urbach. This attack on private medical insurance removes lower-income earners’ 



access to health insurance. The solution is simple. Instead of waging an expensive and disastrous war 

on SA’s already-beleaguered private healthcare sector, the government must remove itself from the 

provision of healthcare and become only a funder. The quality of service in private versus public health 

facilities is not comparable, as the private sector has clear financial incentives for performance. 

SA’s private health sector is the best in Africa, so rather than trying to provide healthcare, the 

government should pay for the private healthcare of the poor. Indeed, private health insurance 

providers should compete in the market and the government should pay for the health insurance of 

those who cannot afford it, or pay for private healthcare directly. But it should not seek a monopoly 

on health insurance or any other aspect of healthcare. Force and coercion is the nature of government; 

not provision of healthcare. The discussion about NHI and healthcare in SA has gone off the 

reservation and taken on a Fabian character: instead of acknowledging that constitutional rights are 

being violated and that this must stop, the government is concerned only with the extent to which it 

will violate our constitutional rights. This creeping decline in respect for the Constitution stands to 

eventually create a repressive and poor society. SA, as far as healthcare goes, must return to the rule 

of law. 
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